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Stay Appl.No. /2018-19

3ltfrc;r 3~~ Order-In-Appeal Nos. AHM-EXCUS-001-APP-:0139-2018-19
f2#a Date : 10-01-2019 'GlRf ffl Clft mfror Date of tssue'l··[2
.sf!' ,rr ~~ (3ltfrc;r) am i:rrmr
Passed by Shri. Uma Shanker, Commissioner (Appeals)

Arising out of Order-in-Original No. CGST/Div-Vl/09/MSK/17-18~: 29.03.2018 issued by
Assistant Commissioner, Div-VI, Central Tax, Ahmedabad-South
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~ '6lci'1&1cbaf <!>T -;,p:r ~ "C@T Name & Address of the Appellant / Respondent
Santosh Rajpal(Khurana Engg)

Ahmeda bad

al{ anfh za 3rql 3?z sriits rra aar & at as 3mar uR zenRenff aal; n; am a#fern6rt at
3r4ta ur gatrvr me wgr a Paar & I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

'lTim x=rwR q)f TRTa-rur~
Revision application to Government of India:

(1) alana zyc 3rfefzm, 1994 c#t" .l:TRT 3ra Rt au nmi a i q@arr Ir "cbT '3(1-1:lffi ~>I~~
sirsfa y=terr 3r4ear 3refh fa, +r x=rwR, far iarGu, lua fqu, #left ii#re, u#la= cfri:r 1,cR, m:rcr l=fflf. ~ ~
: 110001 "cbT c#t" 'i3fAT mf%i:! I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 0 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) uf mr dt if mm ii ura h zrR nara fa#t rusr zIT 3RT armzuT fa8 quern r
~li l=f@ z;'r "Gfm ~ l=fPf li, m fclRfr~m~ li 'tlIB cIB" fclRfr plan ii a fftwrit atr #61 fhu
hr g& st
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the c"ourse of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(g) «ra ate fat lg ur rat # frlllfRla J:TTcYr TR m lTR'f a Raf4fut ii sqitn zyea aa ma u Gura .•
~ cfi fw; cfi l=frwf lf \Ill° 'l=JTW # are fa#t lg ur gen fuffa &

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3ifa sna #t uaa zyca :fIBR cfi fcw Gil sq@l fez mr- 6l r{ & sit ha an?r sit za nr vi
frn:r:r garf@a snga, srfta cfi IDxT tJTffif cIT x=r=!<l TR m me; 1=i fum 3~ (rf.2) 1998 l:lm 109 IDxT
fgar fag mg st

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

ah4ht nra zyea (3r4ta) Ram1a1, 2001 cfi frn:r:r 9 cfi 3IBlru fclfrlfcft!c m~ ~-8 lf cIT mwrr lf,
)faml a fa or?r hf Reita # ma # fl-3mar visf 3mer al at-at ufit a arr
fra 3pr±a fszr urt fegl tr rer arr <. ml ggff 3if err 3s-< fefR 1gr
rdrr €tr-6 area al IR al al#t a1Rey

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accomp·anied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf@Ga 3rd rer urf vicar van Va cir qt zua it at sq1 2oo/-- #hr rat #l ug
3fR Gisi vicarv lg k unrar 6T ill 1000 /- at #ta g0al #6lTI

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#it zrc, #€tual zyca vi hara 3r#ta nznrf@raw # >ffu 3™:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ta raa zyca 3r@rm, 1944 cB1 l:lm 35-~/35-~ cfi 3@T@:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(co) 0@Glf{Qa qRmct 2 (1) cB" # ~ 3Tj"fff< cf> 3@1c!T ctr 3r4ea, sr4lat # arr fir zyca, a#tr
Gila ye ya hara 3rfl#ta an@rvUr (fRec) #l uga 2#hr ff8a, 3l6l-JGlcillG if 3TT-20, ~
~ t;IR=cJcc1 cfjl-CJl'3U,s, lfclTOft ~. -:$J6l-JGlcillct-380016

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at lea.st should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour ofAsstt. Registar of a branch of any,nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zf s 3reza{ n zrsi atrr st ? at r@la pa sitar a fry #)a ar {mar srja
n a fan uar Reg za zr za g sf fa fur udt srfaa fy zenfrf ar#tu
muff@era#Ur at a rfla zu haa at va 3m4a fh urar ?&t

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

0.

0

(4)

(5)

(6)

rllllllc1ll ~~1970 "lfm wfmr ~~-1 cfi 3RfTIB~ TTITT! 3'fjfflx "3cRf ~ "lfT
Te 3m?gr qenfenR fufu qf@rant am?gr i r)a at ya IR u 6.6.so h ar 1r1rczu gee
feas cur zr a1fey y

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

z al via@r ma#i at Piroa ar fi t sit ft en 3naff fhzut urr ? it ftye,
a€trUra zyc iaa arla naff@r (ruff4fer) f.ilr:r, 1982 ~ f.iim=f ·i I

Attention in invited to the rules covering these and other related matter contended in the
Customs, 'Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

flt gyca, tu sq«a zgca vi ara al#a nrnf@raw (frez), a uR 3r4hit a rra i
~ -a:rraT (Demand) zcf ~ (Penalty) cBT 10% qasr #ear 3@a; k 1zrifa, 3rf@rasa a5# 1o

~~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

~3c'Cfl?;' ~rc;q:; 3-t)"{'BcfTcn'{<t"~. ~~eftm "~cRl"a:rraT"(Duty Demanded) -
.:>

(i) (Section)m 11D <t"~~uftl';
(ii) fwrr~~sf@ccRl"uftl' ;
(iii) adz4@fir 4 fzr 6 ha<a&z uftl' .

> zuasa'if3rfl' i}uzt uast#rai, ar4tr' arRa ah afr uasra femare.
" ·" ..:, C'\

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

gar 3mar a ,fr3l ,f@raur a gr szi srca 3rrar grca zn ug faff@a gt at jar far az areas h
Y" .:> .:> .:>

10% 3fo@1oi tTt ail zi aaa au faarRa zt aa zv # 10% 9r;Jl'ctliTI' r Rt sn ua &]
.:> .:>

In view of above, an appeal against this order shall lie before the Tribunal1~ f
/;•· 'e10% of the duty demanded where duty or duty and penalty are in dispute, o% ·erg%gi

penalty alone is in dispute." r;r· l S :--~ ~ -~-,-- u·"'v -. '
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ORDER-IN-APPEAL
·@

This appeal has been filed by Shri Santosh Rajpal (hereinafter
referred to as "the appellant"), General Manager of M/s. M. S. Khurana
Engg. Ltd., 2nd Floor, MSK House, Nr. Passport Office, Panjra Pole,
Ambawadi, Ahmedabad against the Order-in-Original number

CGST/Div-VI/09/MSK/17-18 dated 29.03.2018 (hereinafter referred to
as "the impugned order") passed by the Assistant Commissioner,
Central GST, Division-VI, Ahmedabad-South (hereinafter referred to as

"the adjudicating authority").

2. Brief facts of the case are that intelligence was gathered that
"Ready Mix Concrete" (hereinafter referred to as "RMC'') · was being

manufactured by M/s. M. S. Khurana Engg. Ltd. on site at AMC-EWS,
19 Project, Opp. Vishwas 10, Vaishno Devi Circle to Gota Overbridge,
S. G. Highway, Ahmedabad for use in construction purpose. However,
neither M/s. M. S. Khurana Engg. Ltd. were registered with the Central 0
Excise department, nor were they paying Central Excise duty, by
misusing Central Excise Exemption Notification number 12/2012-CE. .
(Sr. number 146) as amended. Thus, a team of Central Excise
preventive officers visited the above mentioned site premises of M/s.

,
M. S. Khurana Engg. Ltd. and some documents were withdrawn under
a regular panchnama. After completion of a thorough investigation, a

show cause notice, dated 08.12.2016, was issued to M/s. M. S.
Khurana Engg. Ltd. which was adjudicated by the adjudicating
authority. The adjudicating authority, vide the impugned order,....
confirmed the demand of Central Excise duty under Section 1 lA(4) of 0
the Central Excise Act, 1944 on M/s. M. S. Khurana Engg. Ltd. along
with interest under Sections 11A44 of.the Central Excise Act, 1944 and
imposed redemption fine under Rule 25(1) of the CER, 2002 and
imposed equivalent penalty under Section 11AC (1)@of the Central
Excise Act, 1944. The adjudicating authority further imposed penalty
amounting to 20,000/- on the appellant under Rule 26 of the Central

Excise Rules, 2002.

3. Being aggrieved, the appellant has filed the present appeal
before me. The appellant, in his grounds of appeal, has argued that he
was not given any opportunity to submit his detailed reply to the show
cause notice which violates the principles of natural justice. I find that

i to,, .
the appellant has not produced any argpg ·tteicy ter the impugned

-16 _s:l,

order on merit. . o 1.~t5° ?
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4. A personal hearing+in the matter was held on 11.12.2018 and

Shri M. K. Kothari, Consultant appeared for the same and reiterated
the grounds of appeal. He informed tiiat the appellant is a co-accuse in
the case and the issue of the main party i.e. M/s. M. S. Khurana Engg.

Ltd. has already been heard by me.

5. I have carefully gone through the facts of the case on records,

appeal memorandum and submissions made by the appellants at the
time of personal hearing. To begin with, I find that there has been a
delay occurred in filing the appeal by the appellants. The impugned
order was issued on 29.03.2018 and the appellants have filed the

appeal on 17.08.2018. Thus, there seems to be a delay of 51 days
even after the lapse of the condonation period. However, the
appellants have claimed, in Form EA-1, to have received the impugned
order on 24.05.2018. Though the appellants have not submitted any
documentary evidence in support of their claim that they had received
the impugned order on 24.05.2018, still for the sake of justice, I agree
to their claim and as per their request letter, along with the appeal
memo, for condonation of delay, I condone the same and proceed to

discuss the case on merit.

6. To begin with, I find that this case has already been decided by
me vide O-I-A number AHM-EXCUS-001-APP-105-2018-19 dated

28.12.2018 where I had remanded the case of M/s. M. S. Khurana
('.) Engg. Ltd. (who was the first accuse in the case) directing the

adjudicating authority to decide the case afresh after verifying the
reply and related documents of M/s. M. S. Khurana Engg. Ltd. as per
the clause mentioned in the principles of natural justice. Thus, as it is

the same issue and the appellant is the General Manager of M/s. M. S.
Khurana Engg. Ltd., my view in this matter also remains the same.

7. Hence, I remand back the case to the adjudicating authority to

decide the case afresh after verifying the reply and related documents
submitted by the appellant in light of my discussion held in paragraph
6 above. The appellant is also directed to provide all possible

assistance to the adjudicating authority in relation to the above

mentioned claim.

-
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8. 3r4la#a zarr za fra 3r4lit ar Garr 3qi#a at# fazn aT

t
8. The appeals filed by the appellant stand disposed off in above

terms.
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ATTESTED

SUPERINTENDENT,

CENTRAL TAX (APPEALS), AHMEDABAD. ·

BY R.P.A.D

To,
Shri Santosh Rajpal, General Manager,

M/s. M. S. Khurana Engg. Ltd.,

2nd Floor, MSK House, Nr. Passport Office,

Panjra Pole, Ambawadi,

Ahmedabad-380 015.
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Copy to:-
1. The Chief Commissioner, Central Tax Zone, Ahmedabad.

2. The Commissioner, Central Tax, Ahmedabad-South.

3. The Dy./Asstt. Commissioner,·CGST, Division-VI, Ahmedabad-

South.
4. The Asstt. Commissioner, (Systems), CGST, Hq., Ahmedabad-

South.

5. Guard file.

6. P.A file.


